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A. POST-CONFIRMATION JURISDICTION IN BANKRUPTCY1 

Retention of Causes of Action & Appointment of Trustee   

• Under 11 U.S.C. § 1123(b)(3), a plan may “provide for … (B) the retention and enforcement 

by the Debtor, by the trustee, or by a representative of the estate appointed for such purpose of 

any claim or interest” and allows for (a) the appointment of a litigation trustee or other estate 

representative to prosecute claims post-confirmation and (b) the transfer of causes of action to 

a trust 

• Section 1123(b)(3) requires specific language be included in the plan for the causes of action 

to transfer.  The purpose of that language is to provide notice to estate creditors of potential 

sources of recovery, not to provide notice to creditors.  

• If the required language is not included, the causes of action will not transfer and, generally, 

cannot be prosecuted by anyone post-confirmation because (i) a debtor loses debtor-in-

possession status on the effective date and loses standing to prosecute claims upon emergence 

unless they are properly transferred and (ii) the confirmation order is res judicata and bars the 

prosecution of claims that could have been brought pre-confirmation unless specifically 

provided for in the plan.  See, e.g., Nestle Waters N. Am., Inc. v. Mt. Glacier LLC (In re Mt. 

Glacier LLC), 877 F.3d 246 (6th Cir. 2017) (“[Res judicata bars later litigation of estate 

claims].  But, as all parties here recognize, res judicata does not apply if the debtor expressly 

retained an existing claim for post-bankruptcy litigation.”).  

• The language required to preserve causes of action varies by jurisdiction, but all jurisdictions 

generally recognize that “blanket reservations” are insufficient to preserve claims and transfer 

them to the post-effective date entity.   

• Generally, one of two standards are applied by the courts.  Courts either (i) allow a general 

reservation and description of claims (and types of claims) is sufficient, e.g., “all claims arising 

under 11 U.S.C. §§ 547, 548, et seq.); or (ii) require specificity (i.e., identification of specific 

claims and defendants) is although there are exceptions to how specific the language needs to 

be.  

• General Language Accepted: 

First, Second, Third, Seventh, Ninth and Tenth Circuits 

Guttman v. Martin (In re Railworks Corp.), 325 B.R. 709 (Bankr. D. Md. 2005) (“A 

reservation is sufficient if it reserves a category or type of claim, and it is not required that 

individual claims and specific defendants be specified”; “claims for the avoidance of any transfer 

… under chapter 5 of the Bankruptcy Code” was sufficient to preserve avoidance claims.).  

 
1 Section prepared by Jeffrey N. Pomerantz, Esq. and Gregory V. Denmo, Esq. of Pachulski Stang Ziehl & Jones LLP. 

 



Fleet Nat’l Bank v. Gray (In re Bankvest Cap. Corp.), 375 F.3d 51 (1st Cir. 2004) (plan 

language preserving “Causes of Action,” the definition of which included avoidance actions, was 

sufficient to preserve avoidance claim).  

Cooper v. Tech Data Corp. (In re Bridgeport Holdings, Inc.), 326 B.R. 312 (Bankr. D. Del. 

2005) (language preserving “all Causes of Action arising under sections 544 [and] 547 through 

551” sufficient).  

Connolly v. City of Houston (In re Western Integrated Networks, LLC), 322 B.R. 156 

(Bankr. D. Colo. 2005) (language preserving “any claim or interest belonging to [the debtor], 

including any claims or interests arising under Section 547 through 551 of the Bankruptcy Code” 

sufficient despite not identifying defendants or specific causes of action).  

P.A. Benger & Co. v. Bank One (In re P.A. Benger & Co.), 140 F.3d 1111, 1117 (7th Cir. 

1998) (“While there might be some logic in requiring ‘specific and unequivocal’ language to 

preserve claims belonging to the estate that have never been raised, the statute itself contains no 

such requirement. The courts that have spoken of the need for ‘specific’ and ‘unequivocal’ 

language have focused on the requirement that plans unequivocally retain claims of a given type, 

not on any rule that individual claims must be listed specifically.”). 

Alary Corp. v. Sims (In re Associated Vintage Group, Inc.), 283 B.R. 549 (9th Cir. B.A.P. 

2002) (“A plan, as here, may provide that particular causes of action, or categories of causes of 

action, are preserved….”). 

Ampace Freightlines, Inc. v. TIC Fin. Sys. (In re Ampace Corp.), 279 B.R. 145 (Bankr. D. 

Del. 2002) (language preserving “all avoidance actions” and incorporating SOFA was sufficient: 

“[A] general reservation … indicating the type or category of claims to be preserved” sufficient to 

provide creditors with notice.”) (emphasis in original). 

Alary Corp. v. Sims (In re Associated Vintage Group, Inc.), 283 B.R. 549 (9th Cir. B.A.P. 

2002) (We agree with the other courts that regard it as impractical and unnecessary to expect that 

a disclosure statement and plan must each and every possible defendant and each and every 

possible theory. … We decline to eviscerate the flexibility of chapter 11 liquidating plans merely 

to incorporate the statutory rules for collecting and liquidate estates, or to open some wonderful 

opportunities for collusion.”) 

o Specific Language Required: 

Fifth and Sixth Circuits 

In re United Operating, LLC, 540 F.3d 351 (5th Cir. 2008) (The plan reserved (1) any and 

all claims arising under the Bankruptcy Code and (2) claims arising under certain specifically 

identified provisions of the Bankruptcy Code. But this language was insufficient to preserve 

common law claims that the debtor sought to assert); but see Spicer v. Laguna Madre Oil & Gas 

II, L.L.C. (In re Texas Wyoming Drilling, Inc.), 647 F.3d 547, 549, 551 (5th Cir. 2011) (disclosure 

statement preserving claims against “various pre-petition shareholders of the Debtor [for] 

fraudulent transfer and recovery of dividends paid to shareholders” sufficiently identified claims); 

MPF Corp., Ltd. v. Anderson (In re MPF Holdings US LLC), 701 F.3d 449 (5th Cir. 2012) (plan 

preserved “All Causes of Action, including but not limited to, (i) any Avoidance Action that may 

exist against any party identified on Exhibits 3(b) and 3(c) of the Debtors’ statement of financial 

affairs….” This language was specific enough because it stated the basis for recovery and 

identified potential defendants through the statement of financial affairs.); Moglia v. Keith (In re 



Manchester, Inc.), 2009 WL 2243592 (Bankr. N.D. Tex. 2009) (plan that preserved all “Actions,” 

including “Avoidance Actions” [defined as all claims under, among other things, Bankruptcy Code 

§§ 547 and 548] was sufficiently specific to preserve avoidance claims (even though it did not 

identify specific potential defendants), but was insufficient to preserve any non-avoidance claims 

because the plan did not expressly identify any of these other claims). 

Browning v. Levy, 283 F.3d 791 (6th Cir. 2002) (language preserving “any claims, rights and 

causes of action that the Debtor or its bankruptcy estate may hold against any person or entity, 

including, without limitation, claims and causes of action arising under section 542, 543, 544, 547, 

548, 550 or 553 of the Bankruptcy Code” did not preserve breach of fiduciary duty and legal 

malpractice claims.); but see Nestle Waters N. Am., Inc. v. Mt. Glacier LLC (In re Mt. Glacier 

LLC), 877 F.3d 246 (6th Cir. 2017) (“What Browning held is that a debtor’s reservation is 

sufficient so long as it enables creditors to (1) identify the claims (or potential claims) at issue and 

(2) evaluate whether those claims might provide additional asset for distribution.”). 

o Practice Point: 

Courts are more likely to allow general language if dealing with just avoidance claims and require 

more specific language for common law claims; and are more lenient and allow less specificity in 

larger cases where it is impractical or impossible to list with specificity. 

Post-Confirmation Jurisdiction  

• Pre-Confirmation:  

o Bankruptcy courts have jurisdiction over “civil proceedings arising under title 11, or arising 

in or related to cases under title 11.”  28 U.S.C. § 1334(b) 

o “Related to” jurisdiction is broad and courts generally follow the Pacor/Woods test and 

find “related to” jurisdiction if there is a “conceivable impact” on the bankruptcy.   

• Post-Confirmation/Post-Effective Date: 

o Post-confirmation jurisdiction is really post-effective date jurisdiction and deals with 

jurisdiction related to the reorganized debtor and/or entities created by the plan to monetize 

assets or litigate claims 

o Bankruptcy court’s still look to 28 U.S.C. § 1334(b) to determine post-confirmation 

jurisdiction and will have jurisdiction over actions “arising in, arising under, or related to” 

the bankruptcy and apply “arising under” and “arising in” jurisdiction the same post-

confirmation. 

o All circuits, in one way or another, have narrowed “related to” jurisdiction post-

confirmation.  See, e.g., Prem. of Am., LLC v. Sanchez (In re Premium Escrow Servs.), 342 

B.R. 390, 396 (Bankr. D.C. 2006) (citations omitted). 

“Prior to confirmation of a debtor’s plan of reorganization, an action to 

recover funds … easily satisfies the criteria for ‘related to’ jurisdiction 

because the recovery of such funds increases the size of the estate and 

improves the potential for and quantity of distributions …. But ‘once 

confirmation occurs, the bankruptcy court’s jurisdiction shrinks,’ … because 

‘at the most literal level, it is impossible for the bankrupt debtor’s estate to 



be affected by a post-confirmation dispute’ once the estate re-vests in the 

reorganized debtor pursuant to 11 U.S.C. § 1141.”)   

o The policy behind narrowing jurisdiction is that a reorganized company is a going concern 

and must compete as a going concern in the market place.  Requiring all litigation to be 

brought against a reorganized debtor in a centralized forum provides an unfair advantage 

to the reorganized entity.  

o Instead of completely foreclosing post-confirmation “related to” jurisdiction, most courts 

apply the “close nexus” test which requires a finding that (i) the issue affects the 

interpretation, implementation, consummation, execution, or administration of the 

confirmed plan and (ii) the plan provides for the retention of jurisdiction over the dispute.  

o To determine if there is a “close nexus,” courts look to whether (i) the claim arose pre- or 

post-confirmation, (ii) the debtor was reorganized under the plan and is now a going 

concern, (iii) the plan is a true liquidating plan with a liquidating trust, (iv) the proceeds 

from the dispute will flow to creditors, and (v) post-confirmation litigation was disclosed 

and a material part of creditor recoveries.  

o If the plan creates a trust, there is more likely to be a close nexus (even in the stricter 

circuits) because the trust is a creature of the plan and exists, generally, to implement and 

consummate the plan.  The case law is even more favorable if the trust is a true liquidating 

trust, i.e., created under a plan of liquidation, rather than a trust created by a plan of 

reorganization where the debtor is reorganized and continues as a going concern.   

• Summary of Case Law  

First Circuit:  

Boston Reg’l Med. Ctr., Inc. v. Reynolds (In re Boston Reg’l Med. Ctr., Inc.), 410 F.3d 100 

(1st Cir. 2005):   

A bankrupt hospital confirmed a plan that was “strictly a liquidating plan” pursuant to 

which all estate assets were vested in a reorganized debtor whose sole purpose was to liquidate 

and marshal assets for creditors in accordance with the plan.  Prior to the bankruptcy, a woman 

created a trust to distribute assets as a charitable gift to the debtor upon her death.  The woman 

passed before the plan was confirmed but her passing and her gift were unknown to the debtor.  

The debtor discovered the gift five months after confirmation and the reorganized debtor brought 

suit to recover in the bankruptcy court.  Other entities with an interest in the woman’s trust objected 

and argued that the bankruptcy court lacked jurisdiction as the plan had been confirmed.   

The First Circuit recognized the need to limit post-confirmation jurisdiction but found that 

the policy behind limiting jurisdiction did not apply as readily to liquidating trusts.  “While courts 

have interpreted the term ‘related to’ more grudgingly in some post-confirmation settings, context 

is important.  Those narrowing interpretations have been invoked only with respect to actions 

involving reorganized debtors that have reentered the marketplace.  No case has suggested that 

courts should abandon the general rule in all contests.”   

The First Circuit held that a true liquidating trust does not re-enter the marketplace in the 

same way as a reorganized debtor and therefore there is less worry of endless bankruptcy 

jurisdiction over an operating company.   



The First Circuit also found that a liquidating trust “exists for the singular purpose of 

executing an order of the bankruptcy court.  Any litigation involving such a debtor thus relates 

much more directly to a proceeding under title 11.”  The First Circuit also found important that 

any recoveries of a liquidating trust directly impact creditors and are “intimately” connected with 

the bankruptcy.  

The First Circuit recognized that post-confirmation jurisdiction needed to be resolved on a 

case by case basis but held that post-confirmation jurisdiction with respect to liquidating plans 

should more or less be the same as pre-confirmation jurisdiction.   

Second Circuit: 

In re Lehman Bros. Holdings, 2019 U.S. Dist. LEXIS 77887 (S.D.N.Y. May 8, 2019): 

Pre-bankruptcy, Lehman purchased mortgages and sold them to Fannie Mae and Freddie 

Mac.  Fannie and Freddie sued Lehman arguing that Lehman had breached its representations and 

was required to indemnify Fannie/Freddie.  Lehman settled and then sued the parties that sold 

Lehman the mortgages in the bankruptcy court alleging that they were required to indemnify 

Lehman for Fannie and Freddie’s claims.  The defendants moved to dismiss Lehman’s actions for 

lack of subject matter jurisdiction.  

The District Court declined to determine whether the “close nexus” test or “conceivable 

effects” test applied because the stricter “close nexus” test was satisfied.  Important to the court 

was (i) Fannie/Freddie’s allowed claims under Lehman’s plan required Fannie/Freddie to assist 

Lehman in bringing the claims and (ii) because Lehman was liquidating, any recoveries would go 

to creditors.  The court found that this was enough to satisfy the implementation and consummation 

portion of the close nexus test.  The court also found the second prong was satisfied because the 

plan included a broad retention of claims, including claims for reimbursement, recoupment, and 

indemnification. 

Kirschner v. Bennett, 2008 U.S. Dist. LEXIS 37214 (S.D.N.Y. May 7, 2008): 

The Refco plan created two trusts:  one to pursue estate claims and one to prosecute non-

estate claims, i.e. claims held by Refco creditors that were transferred to the trust.  The private 

action trust was funded by loans from the estate claim trusts.  

Marc Kirschner was appointed trustee of the Refco private action trust.  Kirschner filed 

actions against Refco insiders, professionals, and advisors for breach of fiduciary duty and 

conversion in New York state court.  The defendants moved to transfer venue to the bankruptcy 

court.  Kirschner moved to remand to state court arguing that the bankruptcy court lacked subject 

matter jurisdiction.   

The court found the First Circuit’s Boston Regional case persuasive with respect to post-

confirmation trusts but held it did not need to adopt its reasoning as the private action trust was 

sufficiently “related to” the Refco bankruptcy to support jurisdiction. 

Applying the “close nexus” test, the court found that (i) the Refco plan expressly retained 

jurisdiction over the causes of action brought by the private action trust, (ii) the private action trust 

was created by the plan, and (iii) the claims asserted by the private action trust were private claims 

transferred into the trust pursuant to the terms of the plan.  In so ruling, the district court overruled 

Kirschner’s objection that the claims held by the private action trust were not property of the estate 

and that distributions on the claims would go to the trust beneficiaries who assigned their claims, 



not Refco’s creditors.  The court found that there would be an impact on creditors as the private 

trust was funded by notes from the litigation trust (whose beneficiaries are Refco creditors) and 

the only way for the private trust to pay back the litigation trust was to litigate these claims.  The 

private action trust’s success therefore directly affected the dividend available to creditors.   

Third Circuit: 

Binder v. Price Waterhouse & Co., LLP (In re Resorts Int’l, Inc.), 372 F.3d 154 (3rd Cir. 

2004): 

In Resorts, the trustee for the litigation trust filed a malpractice claim against the trust’s 

accounting firm, Price Waterhouse & Co. (“PWC”).  PWC listed on the trust’s returns that interest 

on the trust’s assets was owned by the reorganized debtor, not the trust.  PWC’s accounting was 

relied on in an underlying action between the debtor and the trust, which found that the trust was 

entitled to the interest.    

PWC argued that there was no subject matter jurisdiction in the bankruptcy court because 

the trust was not a continuation of the bankruptcy estate, the bankrupt had been reorganized and 

was a going concern, and that the action only tangentially affected the debtor.  

The litigation trust was created to pursue claims against Donald Trump related to the Taj 

Mahal and was funded with a $5 million letter of credit from the debtor.  The trust was ultimately 

successful in settling its claims against Trump in 1991.  

The litigation trust agreement contained several provisions related to PWC but they were 

about retaining PWC to audit its books only.  

Seven years after confirmation, the litigation trustee filed the malpractice claim against 

PWC in the bankruptcy court.  The bankruptcy court dismissed for lack of subject matter 

jurisdiction finding (i) the claims were too attenuated to support “related to” jurisdiction because 

they would not impact consummation of the plan and (ii) none of the provisions in the plan or trust 

agreement supported retention of jurisdiction over such claims.  The district court disagreed.  

The Third Circuit found that post-confirmation jurisdiction was limited (although it cited 

cases finding that post-confirmation bankruptcy jurisdiction over trusts).  Ultimately, the Third 

Circuit distinguished the cases finding post-confirmation jurisdiction over plan-created trusts.  In 

those case, the Third Circuit found there was a close nexus between the trust and the plan and the 

plan would have been undermined if the trust could not access the bankruptcy court.   

The Third Circuit ultimately found no jurisdiction over the PWC action.  Important for the 

Third Circuit was (i) that resolution of the malpractice case would only had an incidental effect on 

the reorganized debtor and would not interfere with plan implementation; (ii) it would not affect 

former creditors as they “no longer have a close nexus” to the plan because they “exchanged their 

creditor status to attain rights to the litigation claims”; and (iii) the trust agreement did not retain 

jurisdiction in the estate over malpractice claims against the trust’s accountants.  Also important 

to the Third Circuit was that the plan provided for the creation of the trust so that the debtor could 

reorganize and exit bankruptcy.  The Third Circuit believed that this deliberate separation 

“weakens the Trustee’s claim” that the litigation trust has “the same jurisdictional nexus to the 

estate.” 



Shandler v. DLJ Merch. Banking, Inc. (In re Insilco Techs, Inc.), 330 B.R. 512 (Bankr. D. 

Del. 2005):  

The bankruptcy court addressed subject matter jurisdiction over lawsuits brought by a 

litigation trust created by a plan.   

The bankruptcy court differentiated a number of cases and, relying on Resorts, was clear 

that the “jurisdictional statutes apply without differentiating between liquidating and reorganizing 

debtors” and that in both cases a “close nexus” was needed to support post-confirmation 

jurisdiction.  

The bankruptcy court found no such nexus existed because “neither the Plan nor the 

Disclosure Statement specifically identifies the claims against the defendants as an asset to be 

liquidated and districted to creditors.”  The court also found that the general language concerning 

post-effective date litigation was not specific enough to “provide any notice to creditors (or to the 

Court…) as to the importance of this or any particular litigation.  If the litigation is truly critical to 

the Plan’s implementation, it would have been more specifically described … so that creditors 

could have considered its effect when deciding whether to vote in favor of the Plan.” 

Halperin v. Richards (In re Oldapco, Inc.), 2019 Bankr. LEXIS 3355 (Bankr. D. Del. Oct. 

23, 2019):  

Appvion created a litigation trust to pursue bankruptcy avoidance actions and state law 

breach of fiduciary duty claims against Appvion’s D&Os.  The D&O defendants argued that the 

bankruptcy court lacked subject matter jurisdiction to adjudicate their claims.  The bankruptcy 

court found subject matter jurisdiction existed.   

The bankruptcy court agreed with defendants that a “wholesale assignment of causes of 

action to a post-confirmation trust fails to establish a close nexus to the bankruptcy estate sufficient 

to support post-confirmation, non-core jurisdiction.”  The bankruptcy court, however, held that 

language retaining “specific cause of action … is evidence of a sufficient close nexus because 

‘retention of jurisdiction over a specific cause of action suggests litigation that of that action is 

critical to the plan’s implementation.”  The bankruptcy court found that the language in the plan 

was therefore specific enough to show that litigation of the claims was critical to plan 

implementation.  

The bankruptcy court did not address the arguments that there was a close nexus because 

of the direct effect on creditor recoveries or requirement to resolve privilege disputes or proofs of 

claim.  

Fourth Circuit: 

Valley Historic Ltd. P’Ship v. Bank of N.Y., 486, F.3d 831 (4th Cir. 2007):  

In Valley Historic, the Fourth Circuit adopted the “close nexus” test in Resorts.  The debtor 

in Valley Historic brought an action arguing that Bank of New York breached a loan agreement 

and tortiously interfered with the debtor’s contractual relationships.  The Fourth Circuit found no 

close nexus because the debtor had already paid all creditors in full and the plan specifically 

provided that the debtor would pay its creditors from the postpetition management of its estate, 

not litigation recoveries.   



Air Cargo, Inc. Litig. Trust v. i2 Techs., Inc. (In re Air Cargo, Inc.), 401 B.R. 178 (Bankr. 

D. Md. 2008): 

The court first analyzed Resorts and Valley Historic and then applied the “close nexus” 

test.  In doing so, the court differentiated the case from Resorts.  The court held that Resorts did 

not create a per se rule that post-confirmation jurisdiction cannot apply after establishment of a 

trust because the trust did not constitute part of the estate.  

The court found that Resorts, despite creating a trust, was a plan of reorganization while 

the case at bar was a plan of liquidation.  The court also found that the claims in Resorts were 

“ordinary” professional malpractice claims while those in Air Cargo were fraudulent conveyance 

claims.  Unlike Resorts, the claims at issue arose prepetition.  Finally, the court found that the 

proceeds in this case would directly benefit creditors.  The court also found the general language 

in the plan assigning the claims to the trust was sufficient to satisfy the second prong of the close 

nexus test.  

Arrowsmith v. Warnick (In re Health Diagnostic Lab., Inc.), 2018 Bankr. LEXIS 2953 

(E.D. Va. 2018):  

The bankruptcy court applied the “close nexus” test and determined that it had jurisdiction 

over claims being brought by a liquidating trustee.  Important for the court was that it retained 

jurisdiction under the plan over the relevant causes of action, including claims for breach of 

fiduciary duty and breach of contract.  The court, without much analysis, also found that 

prosecution of the claims was integral to the plan and therefore integral to consummation and 

implementation of the plan.  Helpful to the court was that the claims all arose prepetition, 

constituted significant assets of the estate, and were being brought by the liquidating trustee.  

Fifth Circuit:  

Bank of La. v. Craig’s Stores of Texas, Inc. (In re Craig’s Stores of Tex., Inc.), 266 F.3d 

388 (5th Cir. 2001); 

The Fifth Circuit held that after confirmation, “the debtor’s estate, and thus bankruptcy 

jurisdiction, cease to exist, other than for matters pertaining to the implementation or execution of 

the plan.”  To determine if post-confirmation jurisdiction existed, the Fifth Circuit looked to 

whether there was “antagonism” between the parties or a claim pending pre-effective date or 

whether there were “facts or law deriving from the reorganization or the plan … necessary to the 

claim asserted ….”  The Fifth Circuit also discounted the fact that the claim would affect 

distributions to creditors.  

Newby v. Enron Corp. (In re Enron Corp. Securities), 535 F.3d 325 (5th Cir. 2008): 

The Enron court re-visited Craig’s Stores and assessed the three factors used in Craig’s 

Stores to determine if post-confirmation jurisdiction existed:  “Three factors were critical to its 

decision: first, the claims at issue ‘principally dealt with post-confirmation relations between the 

parties;’ second, ‘[t]here was no antagonism or claim pending between the parties as of the date of 

the reorganization;’ and third, ‘no facts or law deriving from the reorganization or the plan [were] 

necessary to the claim.’” 

The Fifth Circuit then clarified that notwithstanding Craig’s Stores’ “statement that 

bankruptcy jurisdiction exists after plan confirmation only ‘for matters pertaining to the 

implementation or execution of the plan,’ the facts in Craig's Stores were narrow; they involved 



postconfirmation claims based on post-confirmation activities. … The Craig's Stores Court did 

hold that a bankruptcy court may lack jurisdiction over post-confirmation claims based on post-

confirmation activities, but the Craig’s Stores Court did not hold that a bankruptcy court may lose 

jurisdiction over preconfirmation claims based on pre-confirmation activities, like those in this 

case.” 

The Fifth Circuit then found jurisdiction over the matter at issue because the claims at issue 

concerned “preconfirmation relations between the parties, and it is undisputed that the claims were 

raised pre-confirmation.”   

TXMS Real Estate Invs., Inc. v. Senior Care Ctrs., LLC (In re Senior Care Ctrs., LLC), 622 

B.R. 680 (Bankr. N.D. Tex. 2020): 

The plan created a liquidating trust “for the sole purpose of the administration and orderly 

liquidation of the Unsecured Creditor Trust assets for the sole benefit of the Unsecured Creditor 

Trust Beneficiaries ….”  

Post-confirmation the trust sought to sell certain assets and a creditor objected and filed an 

action in Texas state court.  The action was removed to the bankruptcy court and a motion to 

remand followed based on, among other things, lack of subject matter jurisdiction.   

The court analyzed Craig’s Stores, among other cases, and found that post-confirmation 

jurisdiction turns on “whether resolution [of the matter] bears on the implementation or execution 

of the Plan or requires the court to interpret and enforce these (and potentially other) prior orders.”  

Jernigan concluded that bankruptcy jurisdiction existed “even under the narrowest test.”  In part 

because the party was seeking an injunction prohibiting distribution of any proceeds of sale to the 

trust’s equity holders, i.e. the prepetition creditors.  “The issue that is at the heart of this dispute 

is whether and under what conditions the Liquidating Plan Trust can liquidate the common 

stock … .”  (emphasis in original).   

The court also addressed whether the action was a collateral attack on the confirmation 

order itself but did not rule on that issue.  

Ogle v. Comcast Corp. (In re Houston Reg’l Sports Network, L.P.), 547 B.R. 717 (Bankr. 

S.D. Tex. 2016):  

The bankruptcy court cited Craig’s Stores as the controlling precedent in the Fifth Circuit 

and for the proposition that “[p]ost-confirmation subject-matter jurisdiction exists over ‘matters 

pertaining to the implementation or execution of the plan.’”  The bankruptcy court then applied 

the “close nexus” test and held that:  “In a case involving a litigation trust established pursuant to 

a confirmed plan, the trusts ‘by their nature maintain a connection to the bankruptcy even after the 

plan has been confirmed’ because they often play a central role in the implementation of the plan. 

… Given that the causes of action presented in this lawsuit occurred prior to confirmation, to a 

large extent involve conduct occurring during the bankruptcy case itself, and any recovery from 

this lawsuit will be distributed on a pro rata basis to three classes of creditors pursuant to the plan 

of reorganization, the Court finds that such a ‘close nexus’ exists.” 

Ninth Circuit: 

Montana v. Goldin (In re Pegasus Gold Corp.), 394 F.3d 1189 (9th Cir. 2004): 

The debtor in Pegasus entered into various agreements with the state of Montana to provide 

post-confirmation services.  The Pegasus plan was a “liquidating/reorganizing plan” that created 



a subsidiary funded by the debtor to provide services to Montana.  Disputes between the post-

confirmation entity and Montana arose and the bankruptcy trustee brought an action in the 

bankruptcy court alleging Montana breached the agreement and the Pegasus plan and asserted 

various state law claims.  The agreement governing the relationship between the post-confirmation 

entity and Montana included a venue provision requiring actions to be arbitrated or brought in 

Montana state court.  

The defendants moved to dismiss the action arguing, among other things, lack of subject 

matter jurisdiction.  The Ninth Circuit adopted the “close nexus” test and found jurisdiction.  

Important for the Ninth Circuit was that the complaint alleged breach of the plan and the covenant 

of good faith and fair dealing with respect to the plan.  Consequently, the lawsuit would involve 

interpretation of the plan and “could affect the implementation and execution of the Plan itself, 

which specifically called for the creation of RSC and the transfer of debtor money to fund it.”  The 

Ninth Circuit also found supplemental jurisdiction over the state law claims.  

Tenth Circuit: 

Centrix Fin. Liquidating Trust v. Sutton, 2019 U.S. Dist. LEXIS 154083 (D. Colo. Sept. 

10, 2019): 

The Centrix plan created a liquidating trust.  The liquidating trustee brought a lawsuit three 

months after confirmation alleging that the debtor’s principal had committed fraud and, after 

resolution of that proceeding, subsequently brought another action alleging that the defendant had 

made misrepresentations in the prior proceeding.  The court found that the Tenth Circuit had not 

yet adopted a test for post-confirmation “related to” jurisdiction and surveyed the cases.  The 

Centrix court, in doing so, found that most courts apply the “close nexus” test when dealing with 

a reorganized debtor but generally allow post-confirmation jurisdiction more expansively when a 

liquidating trust is involved.  

Consistent with that view, the Centrix court found bankruptcy court jurisdiction over the 

matter.  The plan authorized and required the trustee to takes actions necessary to carry out the 

plan and, as a liquidating plan, the trustee’s “primary purpose is to reduce the debtors’ assets to 

cash, and then distribute the cash to creditors …” and that the trustee was doing so by attempting 

to recover fraudulently concealed assets from the former debtor’s principals.  The Centrix court 

said that alone would satisfy the close nexus test.  

The plan also authorized the trustee to bring estate claims and specifically listed potential 

claims against the debtor’s former principal as a critical asset of the estate.   

Eleventh Circuit: 

In re Sea Island Co., 2012 Bankr. LEXIS 1969 (Bankr. S.D. Ga. Apr. 10, 2012): 

A plan created a liquidation trust and trustee filed a motion in the bankruptcy court seeking 

to use a pool of cash set aside for creditor recoveries to pay trust costs.  The liquidation trust 

agreement included provisions regarding how trust expenses could be paid.  A creditor objected 

arguing, among other things, lack of subject matter jurisdiction.   

The court adopted the “close nexus” test.  The court found jurisdiction: “Trusts that are 

established for the purpose of distributing estate assets, like the Liquidation Trust here, serve a 

valid purpose in the bankruptcy process … Indeed, trusts on which creditors rely for payment of 

their claims ‘by their nature maintain a connection to the bankruptcy even after the plan has been 



conformed’ … Here, the principal purpose of the Trust Agreement is to aid in the implementation 

of the Plan … Therefore, this matter maintains a ‘close nexus’ to the Debtor’s Plan sufficient to 

uphold this Court’s jurisdiction over the matter.” 

DC Circuit: 

Premium of Am., LLC v. Sanchez (In re Premium Escrow Servs.), 342 B.R. 390 (Bankr. 

D.C. 2006):  

A plan created a trust to litigate claims.  The court applied a variation of the “close nexus” 

test—the Railworks test—and found that Section 1123 preserves jurisdiction in the estate post-

confirmation if (i) the plan retains the claims, (ii) the person seeking to enforce the claims was 

appointed a representative under the plan; and (iii) the claims being brought belonged to the estate 

or the debtor.   

The court distinguished the cases allowing post-confirmation jurisdiction from Resorts 

based on the third factor.  The Resorts case (discussed above) dealt with a malpractice claim that 

arose post-effective date in the ordinary course operation of the trust, not an estate claim assigned 

to the trust for prosecution.  Ultimately, Premium found no jurisdiction because the claim at issue 

was not an estate claim.  

B. Standing to Sue Requirements Applicable to a Liquidation Trust2 

Section 1123(b)(3)(B) provides for “the retention and enforcement by the debtor, by the 

trustee, or by the representative of the estate appointed for such purpose, of any such claim or 

interest.”  11 U.S.C. § 1123(b)(3)(B) (emphasis added).   

Questions often arise as to what specific legal claims or interests a liquidation trustee can 

retain or enforce, and regarding how far the liquidation trustee’s powers can reach.  In the first 

instance, the “claims and interests” and “retention and enforcement rights” assigned to a 

liquidation trust should be carefully identified in the by the plan, confirmation order and the 

trust.  See In KiOR, Inc., 621 B.R. 313, 329 (Bankr. D. Del. 2020) (holding the post-confirmation 

trustee is not a successor to the debtor other than with respect to specific matters assigned to the 

trust).   

In considering the question of a liquidation trust’s or liquidation trustee’s standing to sue, 

it is important to remember the liquidation trustee is not a chapter 11 trustee, nor a chapter 7 

trustee.  The liquidation trust and liquidation trustee do not derive their powers pursuant to 

section 1104 (Appointment of Trustee or Examiner), section 1103 (Powers and Duties of 

Committee), or section 323 (Role and Capacity of Trustee).  Rather, their powers and rights 

flow from section 1123(b)(3)(B) and what is approved as part of the plan, confirmation 

order, and governing trust agreement.  Consequently, it is advisable that practitioners dealing 

with a post-confirmation liquidation trust and liquidation trustee always examine and analyze the 

plan, confirmation order, and the trust agreement at the outset of any engagement. 

 
2  Section prepared by Donald J. Detweiler, Esq. of Womble Bond Dickinson (US) LLP. 



The standing of the liquidation trust (or the liquidation trustee) to bring claims is often 

challenged on several different grounds, including constitutional, prudential, statutory, whether 

the claim is considered a direct claim versus a derivative claim, and other jurisdictional grounds 

and can pose a significant gating issue for a court to decide at the beginning of any litigation 

brought by the trust or trustee. 

i. Exemplar Cases Attacking A Liquidation Trust’s/Liquidation Trustee’s Standing 

 

a. Constitutional Standing 

Under Article III of the U.S Constitution, the federal courts are limited to hearing actual 

cases and controversies. Although beyond the scope of this article, the various state courts have 

also adopted a similar, if not the same, standard.  The constitutional standing doctrine requires 

that those seeking to invoke federal jurisdiction "must satisfy the threshold requirement imposed 

by Article III of the Constitution by alleging an actual case or controversy."  Sprint 

Communications Co., L.P. v. APCC Services, Inc., 554 U.S. 269, 273-274 (2008) (quoting Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992)); see also Kerr v. Hickenlooper, 759 F.3d 

1186, 1189 (10th Cir. 2014) (“The Article III standing requires the plaintiff to have a suffered an 

injury in fact, ‟a causal connection between the injury and the challenged conduct, and that the 

injury be redressable by a favorable decision.”);  City of Los Angeles v. Lyons, 461 U.S. 95, 101, 

103 S. Ct. 1660, (1983).   

 To satisfy the standing requirements of Article III, the plaintiff must show: (i) injury in 

fact, the injury is concrete and particularized and actual or imminent, not conjectural or 

hypothetical; (ii) causation, the injury is traceable to the challenged action of the defendant; and 

(iii) redressability, the injury is likely, not speculative, and will be redressed by a favorable 

decision.  See Lujan, 504 U.S. 555 at 560-61 ((citations omitted). 

The standing inquiry focuses on "whether the litigant is entitled to have the court decide 

the merits of the dispute or of particular issues," and "involves both constitutional limitations on 

federal-court jurisdiction and prudential limitations on its exercise." Warth v. Seldin, 422 U.S. 

490, 498, 95 S. Ct. 2197, (1975).  Thus, even when the above three constitutional standing 

requirements have been met, the federal courts may refuse to adjudicate some claims when they 

see fit under the prudential standing doctrine. 

Examples of constitutional challenges to a liquidation trust/liquidation trustee’s standing 

include:  

Morrow v. Microsoft Corp., 499 F.3d 1332 (Fed. Cir. 2007) (liquidating trust established 

in bankruptcy proceeding for benefit of patentee’s general unsecured creditors lacked 

constitutional standing to sue for patent infringement because the trust’s interests in the 

patent did not include sufficient exclusionary rights such that it suffered an injury in fact 

from infringing activities). 



In re Extended Stay, Inc., Adv. Pro. No. 11-02254-JLG, 2020 Bankr. Lexis 2128 (Bankr. 

S.D.N.Y. August 8, 2020) (liquidation trust alleged facts enough to satisfy constitutional 

standing requirements that are a prerequisite to the Court’s exercise of subject matter 

jurisdiction but finding that by application of the Wagoner rule, the trust lacks standing to 

sue certain defendants on account of the state law claims). 

Wis. V. Indivior (In re Suboxone (Buprenorphine Hydrochloride and Naloxone) Antitrust 

Litigation), Mem.,  2022 U.S. Dist. Lexis 18571 (E.D. Pa. February 2, 2022) (bankrupt 

purchaser plaintiff, who expressly assigned antitrust claims to post-confirmation 

liquidation trust pursuant to plan, trust agreement and plan confirmation order, may 

remain a named plaintiff by virtue of (a) being a direct purchaser of suboxone during the 

relevant time period and (b) having allegedly suffered antitrust injury due to defendant's 

actions). 

b. Prudential Standing 

The doctrine of prudential standing bars litigants “from asserting the constitutional and 

statutory rights of others in an effort to obtain relief for injury to themselves.” See, e.g., Kane v. 

Johns–Manville Corp. (In re Johns–Manville Corp.), 843 F.2d 636, 644 (2d Cir. 1988) (stating 

“[t]he prudential concerns limiting third-party standing are particularly relevant in the 

bankruptcy context. Bankruptcy proceedings regularly involve numerous parties, each of whom 

might find it personally expedient to assert the rights of another party even though that other 

party is present in the proceedings and is capable of representing himself.”); see also Wis. V. 

Indivior (In re Suboxone (Buprenorphine Hydrochloride and Naloxone) Antitrust Litigation), 

Mem., 2022 U.S. Dist. Lexis 18571 (E.D. Pa. February 2, 2022).    

Prudential standing encompasses “the general prohibition on a litigant’s raising another 

person’s legal rights, the rule barring adjudication of generalized grievances more appropriately 

addressed in the representative branches, and the requirement that a plaintiff’s complaint fall 

within the zone of interests protected by the law invoked.” Allen v. Wright, 468 U.S. 737, 751, 

104 S. Ct. 3315 (1984). 

In the Second Circuit, the Court’s examination of prudential standing may invoke the 

Court’s consideration of the Wagoner rule,3 because “the [liquidating trust’s] function is virtually 

 
3 The Wagoner rule is a prudential standing rule first articulated in Shearson Lehman Hutton, Inc. v. Wagoner, 944 F.2d 114 (2d 

Cir. 1991) (“Wagoner”). See McHale v. Citibank (In re 1031 Tax Grp., LLC), 420 B.R. 178, 192 (Bankr. S.D.N.Y. 2009).  The 

Wagoner court held that under New York law, “[a] claim against a third party for defrauding a corporation with the cooperation of 

management accrues to creditors, not to the guilty corporation.” 994 F.2d at 120 (citations omitted). “The rationale underlying the 

Wagoner rule derives from the fundamental principle of agency that the misconduct of managers within the scope of their 

employment will normally be imputed to the corporation.” Wright v. BankAmerica Corp., 219 F.3d 219 79, 86 (2d Cir. 2000).  An 

important limitation to the application of the Wagoner rule is that it does not protect fiduciaries or “insiders” of the debtor from 

their own alleged wrongdoing.  See, e.g., Official Comm. Of Unsecured Creditors of Grumman Olson Indus., Inc. v. McConnell (In 

re Grumman Olson Indus., Inc.), 329 B.R. 411, 425 (Bankr. S.D.N.Y. 2005) (“[T]he Wagoner Rule does not bar claims against 

corporate fiduciaries[.]”)  
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indistinguishable from that of the bankruptcy estate itself: to gather the assets of a defunct debtor 

for distribution to its creditors.” Kirschner v. Grant Thorton LLP (In re Refco, Inc. Sec. Litig.), 

628 F. Supp. 2d 432, 442 (S.D.N.Y. 2008) (applying Wagoner to liquidation trustee’s lawsuit); 

see also Mediators, Inc. v. Manney (In re The Mediators, Inc.), 105 F.3d 822, 826 (2d Cir. 

1997)(applying Wagoner to a suit brought by an unsecured creditors committee and finding that 

a suit by such a committee is “analogous” to a trustee in bankruptcy); Picard v. JPMorgan Chase 

& Co. (In re Bernard L. Madoff Inv. Sec.), 721 F.3d 54, 64 (2d Cir. 2013) (applying the Wagoner 

rule to bar a trust’s claims and stating that “[the Trust] stands in the shoes of [the debtor] and 

may not assert claims against third parties for participating in a fraud that [the debtor] 

orchestrated”).   

c. Right to be Heard under Section 1109(b) 

Even if constitutional and prudential standing are found to exist, some courts have 

adopted a third requirement, the “party in interest requirement” under section 1109(b) of the 

Bankruptcy Code to their standing analysis.  See, e.g.,  In re: Old Carco LLC (f/k/a Chrysler 

LLC), 500 B.R. 683 (Bankr. S.D.N.Y. 2013), (citing Motor Vehicle Cas. Co. v. Thorpe Insulation 

Co. (In re Thorpe Insulation Co.), 677 F.3d 869, 884 (9th Cir. 2012); Parker v. Motors 

Liquidation Co. (In re Motors Liquidation Co.), 430 B.R. 65 (S.D.N.Y.2010) (“Contrary to 

Parker’s contention, section 1109(b) of the Bankruptcy Code does not satisfy or replace the 

constitutional and prudential limitations on standing.”)  

Section 1109(b) provides that “[a] ‘party in interest,’ including the debtor, the trustee, a 

creditors' committee, an equity security holders' committee, a creditor, an equity security holder, 

or any indenture trustee, may raise and may appear and be heard on any issue in a case under this 

chapter.” These interested parties are non-exclusive. See In re Residential Capital, LLC, Mem. 

Op., 2013 Bankr. Lexis 5316 (Bankr. S.D.N.Y. Dec. 19, 2013) (explaining that “[i]n the context 

of chapter 11 cases, the Code provides a non-exclusive listing of ‘parties in interest”). 

d. Statutory Standing and Derivative Standing 

Relevant case law interpreting various statutes, the various corporate forms, and other 

commercial rights should also be considered. Often corporate and commercial cases outside the 

typical bankruptcy context will be applied and have a dramatic effect on the types of claims a 

liquidating trust can bring. See, e.g., CML V, LLC v.Bax, 6 A.3d 238, 242 (Del. Ch. 2010), aff'd 

28 A.3d 1037 (Del. 2011) (holding that under Delaware law creditors of a limited liability 

company lacked standing to bring derivative suits under the Delaware Limited Liability Act); see 

also In re HH Liquidation, LLC, 590 B.R. 211, 284-285 (Bankr. D. Del. Jan. 26, 2018) (applying 

Bax and finding “[l]imiting a creditor's right to sue derivatively, therefore, comports with the 

parties' bargained-for rights and the principles of freedom of contract that are legislated in the 

LLC Act. Id. In sum, the Committee has no standing to pursue the breach of fiduciary duty 

claims against the LLC Debtors.”). 
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Other cases clearly establish this concept and other similar concepts: 

Gavin/Solmonese LLC v. Citadel Energy Partners, LLC (In re Citadel Watford City 

Disposal Partners, L.P.), 603 B.R. 897 (Bankr. D. Del. 2019) (litigation claims assigned to 

liquidation trust under an assignment of claims dismissed, as the assignor, the Committee, 

lacked standing to sue under applicable state law).  

In re Draw Another Circle, 602 B.R. 878 (Bankr. D. Del. 2019) (liquidating trustee 

established under confirmed plan did not have derivative standing, under Delaware law, or Texas 

law, to assert breach of fiduciary duty claims against debtor’s parent limited liability company).  

Morrow v. Microsoft Corporation, 499 F.3d 1332 (Fed. Cir. 2007) (analyzing various 

federal patent statutes, including 35 U.S.C. §§ 271 and 281, and concluding that plaintiff, a 

liquidating trust, that was established in bankruptcy proceeding for benefit of patentee’s general 

unsecured creditors lacked constitutional standing to sue for patent infringement since the trust’s 

interests in the patent did not include sufficient exclusionary rights such that it suffered an injury 

in fact from infringing activities, and while the trust held the right to sue parties for patent 

infringement the liquidation trustee was not a party to which the patent statutes grant judicial 

relief).  

Energy Conversion Devices Liquidation Trust v. Ovonyx, Inc. (In re Energy Conversion 

Devices, Inc.), 634 B.R. 537 (Bankr. E.D. MI. 2021) (liquidation trust created under a Chapter 11 

plan had standing after the trust's termination to prosecute claims in an adversary proceeding 

because the winding-up provision of the trust agreement was controlling pursuant to Mich. 

Comp. Laws § 700.7105(2) and unambiguously gave the liquidation trustee both the authority 

and a duty to continue prosecuting the adversary proceeding to conclusion). 

MedARC, LLC v. Aetna Health Inc., 2021 U.S. Dis. Lexis 133447 (N.D. Tx. June 22, 2021) 

(finding that a liquidation trust, as assignee of debtor health care provider, had standing to assert 

claim for medical benefits assigned to debtor health care provider by plan participants and stating 

that “the [liquidation trust] as assignee of a health care provider who has a valid assignment from 

the plan participant or beneficiary pursuant to ERISA regulations has derivative standing to bring 

a cause of action to recover benefits from an ERISA-governed employee welfare plan.”). 

C.     In Pari Delicto and Section 546(e) Safeharbor Defense4 

i. In Pari Delicto (Defense to Claim) 

The defense of in pari delicto (“in equal fault”) may bar a liquidation trust (or a 

liquidation trustee) from asserting a claim if the debtor at issue participated in the wrongdoing 

that was a substantial cause of the alleged damages.  See Off. Cmte. of Unsecured Creditors v. 

R.F. Lafferty & Co., Inc., 267 F.3d 340, 354 (3d Cir. 2001) (citing cases); see also Moratzka v. 

Morris (In re Senior Cottages of Am., LLC), 482 F.3d 997, 1003-04 (8th Cir. 2007) (“Whether a 

 
4  Section prepared by Donald J. Detweiler, Esq. of Womble Bond Dickinson (US) LLP. 

 

https://advance.lexis.com/api/document/collection/cases/id/5W19-PGT1-F1H1-2027-00000-00?cite=603%20B.R.%20897&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5W19-PGT1-F1H1-2027-00000-00?cite=603%20B.R.%20897&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/6457-4X11-JWXF-2401-00000-00?cite=634%20B.R.%20537&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/6457-4X11-JWXF-2401-00000-00?cite=634%20B.R.%20537&context=1000516
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011843960&pubNum=506&originatingDoc=I78306b0a175611e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_506_1003&originationContext=document&transitionType=DocumentItem&ppcid=5c49883528894064b9c1bebc6a142ec2&contextData=(sc.Search)#co_pp_sp_506_1003
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011843960&pubNum=506&originatingDoc=I78306b0a175611e08b05fdf15589d8e8&refType=RP&fi=co_pp_sp_506_1003&originationContext=document&transitionType=DocumentItem&ppcid=5c49883528894064b9c1bebc6a142ec2&contextData=(sc.Search)#co_pp_sp_506_1003


party has standing to bring claims and whether a party's claim are barred by an equitable defense 

are two separate questions, to be addressed in their own terms.”).5   

The defense is limited to situations when a plaintiff bears at least substantially equal 

responsibility for his injury. Bateman Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299, 307, 

105 S. Ct. 2622, 86 L. Ed. 2d 215 (1985). 

(a) Defense Applicable to Section 541 Actions.  

 A liquidation trust/liquidation trustee asserting a claim on behalf of a debtor 

pursuant to section 541, stands in the shoes of the debtor, and is subject to all 

defenses that could be raised against the debtor outside of bankruptcy.   Official 

Comm. of Unsecured Creditors v. R.F. Lafferty & Co., 267 F.3d 340, 358 (3d Cir. 

2001) ("unlike bankruptcy trustees, receivers are not subject to the limits of section 

541," which provides that the trustee "stands in the shoes" of the debtor). See, e.g., 

Feltman v. Kossoff & Kossoff, LLP (In re TS Employment, Inc., 690 B.R. 700, 703 

(Bankr. S.D.N.Y. 2019) ( “an entity that stands in the corporation’s shoes, lacks 

standing to assert claims against third parties for defrauding the corporation where 

the third parties assisted corporate managers in committing the alleged fraud.”); 

Zazzali v. Hirschler Fleischer, P.C., 482 B.R. 495 (D. Del. 2012) (doctrine of in 

pari delicto applied to bar claims asserted against debtors’ prepetition counsel by 

trustee for litigation trusts created pursuant to confirmed Chapter 11 plan, 

regardless of whether Delaware, Idaho, or Virginia law applied). 

For a good discussion on the criticism of the application of the in pari 

delicto doctrine to bankruptcy trustees the law review article Ending the 

Nonsense: The In Pari Delicto Doctrine Has Nothing to Do with What is 541 

Property of the Estate, Jeffrey Davis, 21 Emory Bankr.Dev.J. 519 (2005) in 

excellent.  See also R.F. Lafferty, 267 F.3d at 360 (Cohen, J., dissenting) (“the 

majority's reasoning rests on a mistaken interpretation of the bankruptcy code, 

needlessly thwarts recovery for innocent creditors, and insulates from civil 

liability those who help perpetuate the fraud.”); Leibowitz v. First Chicago Bank 

& Trust (In re IFC Credit Corp.), 422 B.R. 659, 664 (Bankr. N.D. Ill. 

2010) (“the in pari delicto defense is intended for situations in which the victim is 

a participant in the misconduct giving rise to his claim. This is not applicable to 

the Trustee since he could not be considered a ‘wrongdoer”’).  

(b) Defense does not apply to claims against insiders.   

 

The defense of in pari delicto does not apply to claims against insiders.  RPA 

Asset Management Services, LLC, Trustee of the MDC Litigation Trust, v. Mark 

 
5 Note: the First and Second Circuit have viewed in pari delicto as a standing issue, not a defense.  Shearson Lehman Hutton, Inc. 

v. Wagoner, 944 F.2d 114, 120 (2d Cir. 1991); Baena v. KPMG LLP, 389 F. Supp. 112,117-118 (D. Mass 2005), aff’d, 453 F.3d 

1, 10 (1st Cir. 2006) (The Second Circuit and courts in the First Circuit have viewed [in pari delicto] as a standing issue.”) 
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Siffin, et. al. (In re MTE Holdings, LLC), 2022 Bankr. Lexis 2352 (Bankr. D. Del. 

August 24, 2022) (citing, Stewart v. Wilmington Trust SP. Services, Inc., 112 .3d 

271 (Del. Ch. 2015)); Official Committee of Unsecured Creditors v. Shapiro, 2001 

U.S. Dist. LEXIS 18734, 2001 (E.D. Pa. Nov. 16, 2001); KDI Holdings, Inc., 277 

B.R. at 518; Goldin v. Primavera Familienstiftung (In re Granite Partners, 

L.P.), 194 B.R. 318, 332 (Bankr. S.D.N.Y. 1996); see also Greater Southeast 

Community Hosp., 333 B.R. at 538-39 (holding that corporate fiduciary 

defendants such as directors and officers cannot assert the in pari delicto defense 

against claims for breach of fiduciary duty).  

 

This makes practical sense because otherwise, neither a corporation nor the 

successor bankruptcy trustee could sue the corporation's insiders on account of 

their own wrongdoing.  See Official Comm. Of Unsecured Creditors of Grumman 

Olson Indus., Inc. v. McConnell (In re Grumman Olson Indus., Inc.), 329 B.R. 

411, 425 (Bankr. S.D.N.Y. 2005) (“[T]he Wagoner Rule does not bar claims 

against corporate fiduciaries[.]”); Tese-Milner v. Beeler (In re Hampton Hotel 

Inv’rs, L.P.), 289 B.R. 563, 577 n.3 (Bankr. S.D.N.Y. 2003) (“The Wagoner Rule 

only deals with claims against third parties. It does not proscribe actions against 

insiders for breach of fiduciary duty, which are properly claims of the trustee.”); 

Official Comm. of Unsecured Creditors v. Austin Fin. Serv., Inc. (In re KDI 

Holdings, Inc.), 277 B.R. 493, 518 (Bankr. S.D.N.Y. 1999) (“[T]he in pari delicto 

doctrine is inapplicable where a cause of action is brought against an insider.”); 

Glob. Crossing Estate Rep. v. Winnick, 2006 U.S. Dist. Lexis 53785(S.D.N.Y. 

Aug. 3, 2006) (“Courts have held that the Wagoner and ‘in pari delicto’ rules do 

not apply to claims against corporate insiders for breach of their fiduciary 

duties.”) 

 

(c) Defense Not Applicable to Avoidance Actions.   

While the in pari delicto defense can be raised against a trustee bringing a 

debtor's pre-bankruptcy claims under section § 541, it cannot be raised against 

avoidance claims. Kipperman v. Onex Corporation, 411 B.R. 805 (N.D. Ga. 2009) 

(refusing to allow the defendant to apply in pari delicto defense to claims asserted 

by the litigation trustee under sections 544, 547 and 548); see also In re Financial 

Resource Mortg., Inc., 454 B.R. 6, 24 (Bankr. N.H. 2011).  The reasoning is that 

these avoidance claims are brought under a trustee's avoiding powers and not 

under his status as a successor in interest to the debtor. Sender v. Simon, 84 F.3d 

1299, 1304 (10th Cir. 1996).  See In re Kimball Hill. Inc., 449 B.R. 767, 778 

(Bankr. N.D.  2011) (where the bankruptcy court held that a chapter 11 

plan sufficiently preserved and transferred avoidance claims to 

the liquidation trustee pursuant to 11 U.S.C. § 1123(b)(3)); see also Shults & 

Tamm v. Tobey (In re Hawaiian Telecom Communis., Inc.), 483 B.R. 217 (Bankr. 

D. Haw. 2012).   

(d) Defense Does Not Apply to Section 548 Actions.   
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Courts have generally found that the in pari delicto doctrine does not apply as a 

defense to a trustee's action to avoid fraudulent transfers under section 548 or 

preferential transfers under section 547. See, e.g., Official Comm. of Unsecured 

Creditors of PSA, Inc. v. Edwards, 437 F.3d 1145, 1152 (11th Cir. 

2006) (“Fraudulent conveyances . . . are an exception to the general rule that the 

trustee takes the debtor estate as it is at the commencement of the bankruptcy 

case.”); McNamara v. PFS (In re Personal and Bus. Ins. Agency), 334 F.3d 239, 

245-47 (3d Cir. 2003); Official Comm. of Unsecured Creditors v. R.F. Lafferty & 

Co., Inc. 267 F.3d 340, 356-358 (3d Cir. 2001). 

(e) Defense May Not Apply to Section 544 Actions.  

 If a trustee has standing to bring a claim as a “hypothetical creditor” pursuant to 

section 544(a), then the in pari delicto defense may not apply.  As such, a trustee 

“stands in the shoes” of the creditor, subject to any defenses that could be asserted 

against the creditor.   Sender v. Simon, 84 F.3d 1299, 1305 n. 5 (10th Cir. 1996).  

A trustee may “assume the guise of a creditor with a judgment against the 

debtor.” Sender v. Mann, 423 F. Supp. 1155, 1172 (D. Colo. 2006) 

(quoting Zilkha Energy Co. v. Leighton, 920 F.2d 1520, 123 (10th Cir. 1990)).  In 

a case where the trustee may bring a claim as a hypothetical creditor, the trustee 

may escape the in pari delicto defense since the creditor's claim has not been 

tainted by the debtor's bad acts. Because the trustee's standing is as a creditor and 

not on behalf of the debtor, subject to section, the in pari delicto defense should 

not apply. Sender v. Porter (In re Porter McLeod, Inc.), 231 B.R. 786, 793-94 (D. 

Colo. 1999).   

(f) Defense May Not Be Applicable If Creditor Claims Are Assigned To 

Liquidation Trust/Trustee.   

Some courts have permitted a trustee to pursue claims against third parties despite 

the in pari delicto doctrine where the trustee is pursuing claims assigned to him by 

creditors.   See e.g., Bogdan v. JKV Real Estate Servs., 414 F.3d 507, 514 (4th Cir. 

2005) (“As assignee, the trustee stands in the shoes of the mortgage lenders, thereby 

assuming all rights and interests that the mortgage lenders have in the causes of 

action and becoming subject to all defenses that could have been asserted against 

the mortgage lenders.”).  Courts have found the claims clean of the in pari 

delicto doctrine where, for example, a litigation trust is created pursuant to a plan 

of reorganization and the creditors opt in to the trust by assigning their litigation 

claims to the litigation trustee, thereby preserving the purity of the claims. Sender 

v. Mann, 423 F.Supp.2d 1155, 1174 (D. Colo. 2006) (unconditional assignment of 

creditors' claims into opt-in trust defeats in pari delicto defense).  Logan v. JKV 

Real Estate Servs. (In re Bogdan), 414 F.3d 507 (4th Cir. 2005) (where trustee takes 

an absolute assignment of creditors' cause of action, the in pari delicto defense will 

not apply to trustee).  
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(g) Other Exceptions to In Pari Delicto Defense.   

The applicability of the in pari delicto defense ultimately depends on whether 

such a defense is appropriate under state law and that state's laws on imputation of 

an agent's acts to the corporate entity. O'Melveny & Myers v. FDIC, 521 U.S. 79, 

114 S.Ct. 2048, 2054 (1994) (state law governs whether an agent's actions or 

knowledge may be imputed to a corporation for state law claims).  

• Adverse Interest Exception.   Generally, the acts of a corporation's 

agents are deemed to be the acts of the corporation. See Baena v. 

KPMG LLP, 453 F.3d 1, 7 (1st Cir. 2006). However, if the 

wrongful acts of the agents fall outside of the type of wrongful 

conduct subject to imputation in the first instance, then the in pari 

delicto doctrine may not apply. Thus, if a liquidation 

trust/liquidation trustee can show that the officers and directors of 

the debtor who participated in the fraudulent transactions were 

acting in their own interests and to the detriment of the debtor, then 

courts have found that the adverse interest doctrine defeats the in 

pari delicto doctrine. Bankruptcy Servs. Inc. v. Ernst & Young (In 

re CBI Holding Co., Inc.), 529 F.3d 432 (2d Cir. 2008) (in pari 

delicto does not apply if the fraud was not perpetrated for the 

benefit of the debtor corporation); Breeden v. Kirkpatrick & 

Lockhard LLP (In re Bennett Funding Group), 336 F.3d 94, 100 

(2d Cir. 2003)(the adverse interest exception applies only when the 

agent has “totally abandoned” the principal's interest); Baena v. 

KPMG, LLP, 453 F.3d 1, 8 (1st Cir. 2006)(the adverse interest 

exception generally applies when the agent has “totally 

abandoned” the interests of the corporate debtor and is acting 

entirely for his own purposes). 

 

• There is an exception to the “adverse interest exception,” known as 

the “sole actor” rule. If the agent principal of the debtor 

corporation and the principal are essentially one and the same, then 

the misconduct of the agent principal will be imputed to the debtor 

corporation and in pari delicto will apply. See Breeden v. 

Kirkpatrick & Lockhard LLP (In re Bennett Funding Group), 336 

F.3d 94, 100 (2d Cir. 2003); Mediators, Inc. v. Manney (In re 

Mediators Inc.), 105 F.3d 822, 827 (2d Cir. 1997)(“This rule 

imputes the agent's knowledge to the principal notwithstanding the 

agent's self-dealing because the party that should have been 

informed was the agent itself albeit in its capacity as principal”). 

 

• Innocent Decision Maker Exception.  Another exception to the in 

pari delicto defense may apply if not all of the “shareholders 

and/or decision makers are involved in the fraud” and there was at 

least one innocent insider to whom the defendant could have 
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reported their findings. Secs. Investor Protection Corp., v. BDO 

Seidman, LLP, 49 F. Supp. 2d 644, 650 (S.D.N.Y. 

1999) (quoting Wechsler v. Squadron, Ellenoff, Plesent & 

Sheinfeld, LLP, 212 B.R. 34, 36 n.1 (S.D.N.Y. 1997)) (in pari 

delicto does not apply where innocent decision-makers who were 

“ignorant of the ongoing fraud and could and would if advised of 

the facts . . . have taken steps to bring the fraudulent conduct to an 

end.”). 

 

ii. Section 546(e) Safeharbor 

 

Bankruptcy Code Section 546(e) bars a bankruptcy trustee from avoiding “a 

transfer that is a … settlement payments … made by or to (or for the benefit of) … a 

financial institution … in connection with a securities contract.”  The safeharbor is 

often used to defend against fraudulent transfer claims arising in the context of a 

leveraged buyout. 

 

Two recent cases, Deutsche Bank Trust Co., v. Large Private Ben. Owners (In re 

Tribune Co. Fraudulent Conveyance Litig.), 946 F.3d 66 (2d Cir 2019) and Holiday 

v. K Road Power Mgmt., LLC (In re Boston Generating, LLC), 617 B.R. 442 (Bankr. 

S.D.N.Y. 2020), have applied section 546(e)’s safeharbor (bar on avoidance) to bar a 

liquidating trustee’s state law constructive fraudulent transfer and state law 

intentional fraudulent transfer claims against former shareholders and members who 

benefited from a leveraged buy-out: 

 

• In re Tribune Co. Fraudulent Conveyance Litig., 946 F.3d 66 (2d Cir 2019), 

(holding that state law constructive fraudulent claims asserted by liquidation 

trust against former shareholders were preempted by Bankruptcy Code section 

546(e)); 

 

• Holiday v. K Road Power Mgmt., LLC (In re Boston Generating, LLC), 617 

B.R. 442 (Bankr. S.D.N.Y. 2020) (holding that state law intentional fraudulent 

transfer claims asserted by liquidation trust against former members of LLC 

were preempted by Bankruptcy Code section 546(e)). 

 

Further, courts have recognized the section 546(e) safeharbor does not apply 

when the fraudulent transfer claims have been assigned as part of a chapter 11 

plan to a post-confirmation trust established for the benefit of creditors: 

 

• PAH Litigation Trust v. Water Street Healthcare Partners L.P. (In re 

Physiotherapy Holdings, Inc.), No 15-51238, 2016 WL 3611831 (Bankr. 

D. Del. June 20, 2016) (holding that state law constructive fraudulent 

transfer claim assigned by creditors to the debtor’s trustee were not 

preempted by the safe harbor); 
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• In re PHP Liquidating, LLC v. Robbins, 291 B.R. 603, 607 (D. Del. 

2003) (emphasis added), aff'd sub nom., In re PHP Healthcare Corp., 128 

Fed. App'x 839 (3d Cir. 2005) (“If the avoidance action were brought by a 

trustee or debtor-in-possession (or the successor to a debtor-in-

possession), the avoidance action would be barred by Section 546(e) of the 

Bankruptcy Code. However, in this case, PHP LLC has not asserted its 

claims against Movants in the capacity of a trustee or as a successor-in-

interest to a trustee or debtor-in-possession. Rather, PHP LLC is bringing 

the instant claims as a direct assignee of the unsecured creditors.   As 

such, Section 546(e) is not a bar to PHP LLC's claims.”)  

 

• Weisfelner v. Fund I (In re Lyondell Chemical Co.), 503 B.R. 348 (Bankr. 

S.D.N.Y. 2014) (state law constructive fraudulent transfer claim assigned 

by creditors to debtor’s trustee not preempted by the safe harbor).  But see, 

Tribune II as to preemption issues. 

 

D. Additional Issues to Consider6 

 

i. Insured v. Insured Exclusion 

 

Question:  Are claims asserted by Liquidation Trust barred by the Insured v. Insured 

Exclusion of a debtor’s insurance policy? 

 

Answer:  Maybe.  Parties need to look at the specific language of the insurance policy, 

the plan of liquidation, confirmation order, and trust agreement.   

 

Finding the Exclusion Applies:  Some courts have held that the Insured v. Insured 

exclusion bars the liquidation trust from seeking recovery from the insurance policy 

under the theory that the trust brings the claim on behalf of, or in the name of, the 

company.  See Indian Harbor Ins. Co. v. Zucker, 860 F.3d 373 (6th Cir. 2017). 

 

Finding the Exclusion Does Not Apply:  Other courts have declined to apply the insured 

v. insured exclusion.  See, e.g., In re Buckeye Countrymark, Inc., 215 B.R. 835 (Bankr. 

S.D. Ohio 2000) (exclusion does not apply to claims brought by Chapter 7 trustee); In re 

C.M. Meiers Company, Inc., 527 B.R. 388 (Bankr. C.D. Cal. 2015) (exclusion does not 

apply to claims brought by Chapter 11 trustee); Westchester Fire Ins. Co. v. Schorsh, 129 

N.Y.S.3d 67 (N.Y. App. Div. 2020) (court holding debtor and creditor trust were separate 

entities and carve-out exception contained in the insurance policy for bankruptcy trustees 

and comparable authorities, excepted creditor trust from Insured v. Insured exclusion). 

 

ii. Assignment of Creditor Claims to Liquidation Trust. 

 

Question:  Can creditors assign their direct claims to the Liquidation Trust for 

prosecution? 

 
6  Section prepared by Donald J. Detweiler, Esq. of Womble Bond Dickinson (US) LLP. 
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Answer:  It depends on jurisdiction.  By its terms, section 1123(b)(3)(B) allows a debtor 

to preserve only estate claims.  See 11 U.S.C. §1123(b)(3)(B) (“the retention and 

enforcement by the debtor, by the trustee, or by a representative of the estate appointed 

for such purpose, of any such claim or interests.”)  However, a split of authority exists 

where some courts have held the liquidation trust lacks standing to assert creditor claims 

even where a creditor assigns its claims to the estate, while other courts have permitted 

the assignment and prosecution of creditor claims to the liquidation trust. 

 

Finding Claims May Be Assigned:  Grede v. Bank of New York Mellon (In re Sentinel; 

Mgmt. Group, Inc.), 598 F.3d 899, 902-03 (7th Cir. 2003) (trustee of plan liquidation 

trust may pursue creditor claims assigned to trust under the plan, and assignment must be 

clear and unambiguous); In re Woodbridge Group of Cos., LLC, 592 B.R. 761 (Bankr. D. 

Del. 2018) (assignment of creditors’ contributed claims to liquidation trust pursuant to 

plan of liquidation was found to be the most efficient way to address the hundreds of 

claims filed against the Debtors’ estates); Semi-Tech Litig., LLC v. Bankers Tr. Com., 272 

F.Supp.2d 310, 323-324 (S.D.N.Y. 2003), affirmed and adopted, 450 F.3d 121, 123 (2d 

Cir. 2006). 

 

Prohibiting the Assignment of Claims:  Williams v. Cal. 1st Bank, 859 F.2d 664, 666 (9th 

Cir. 1988) (trustee cannot bring claim on behalf of the estate’s creditors, even when the 

creditors have expressly assigned their claims to the Trustee). 

 

iii. Releases Granted In The Plan Of Liquidation. 

 

Question:  Is a liquidation trust bound by releases granted as part of a plan of liquidation? 

 

Answer:  Yes.  An order confirming a plan of reorganization operates as a final judgment 

binding a debtor and its successors.  See, e.g., Kravitz v. Samson Energy Co., LLC (In re 

Samson Res. Corp.), 590 B.R. 643, 649-650 (Bankr. D. Del. 2018).  However, exceptions 

may be found. 

 

iv. Extension of Statute of Limitations Under Section 544(b). 

 

Question:  Can a liquidation trust extend the four-year statute of limitations under section 

544(b)? 

 

Answer:  Yes.  See, e.g., UMB Bank, NA v. Sun Capital Partners V LP (In re LSC Wind 

Down, LLC), 19-50272 (Bankr. D. Del. January 23, 2020) (Court denying defendant’s 

motion for summary judgment, finding one-year savings clause, applicable to creditors 

under Ohio and Florida’s versions of the Uniform Fraudulent Transfer Act,  allows a 

debtor or trustee, including a liquidation trustee, to file an avoidance action even if the 

ordinary four-year statute has elapsed; liquidation trustee was stepping into the shoes of 

creditors who were entitled to sue within one year of discovery.) 

 

v. Post-Confirmation Quarterly Fees. 



 

Question:  Are distributions to beneficiaries of liquidation trust subject to the quarterly 

fees due and payable the Office of the United States Trustee under 28 U.S.C. § 

1930(a)(6)? 

 

Answer:  No.   Recently the Bankruptcy Court for the District of Delawdare decided In re 

Paragon Offshore PLC, 629 B.R. 227 (Bankr. D. Del. 2021) and denied the motion of the 

United States Trustee (“UST”) to compel filing of post-confirmation quarterly reports 

and payment of statutory fees pursuant to 28 U.S.C. § 1930(a)(6) because only payments 

by or on behalf of the debtor trigger quarterly fees and, by distributing the corpus of a 

litigation trust to the beneficiaries of the litigation trust, the trust was not paying expenses 

on behalf of any of the debtors.  Moreover, all disbursements related to any of the 

debtors' obligations to the trust beneficiaries and the claims against another entity, which 

were assigned to the litigation trust, occurred at the effective date of the plan and, 

consistent with 28 U.S.C. §1930(a), the UST received its quarterly fee in connection with 

disbursements on the effective date. 

vi. Preservation of Privilege. 

 

Question:  What privileges, if any, does the liquidation trust succeed to? 

 

Answer:  Depends on the plan, confirmation order, and trust agreement.  See e.g.,  In re 

KiOR, Inc., 621 B.R. 313, 2020 (Bankr. D. Del. 2020) (Court granting reorganized 

debtor’s motion to enforce plan, confirmation order as reorganized debtor was not 

defunct, thus retaining claims of privilege, and at most the liquidating trust had co-

privilege and could not waive such privilege without the debtor’s consent); Official 

Comm. of Unsecured Creditors v. Fleet Retail Fin. Group (In Re Hechinger Inv. Co. of 

Del., Inc.), 285 B.R. 601 (Bankr. D. Del. 2002) (Former officers and directors of a debtor 

cannot prevent a bankruptcy trustee from asserting or waiving the attorney-client 

privilege for communications preceding the bankruptcy);  In re Old BPSUSH Inc., 2019 

WL 2563442, at * (Bankr. D. Del. 2019) ( finding the (i) upon confirmation, the Plan 

transferred control of the former Audit Committee's Privileges to the liquidation trustee 

because the trustee appointed as the representative of a corporate debtor controlled the 

privileges belonging to the independent committee established by the corporate debtor; 

and (ii) counsel must produce the entirety of the Investigation Records to the Litigation 

Trustee except for those items that are firm documents intended for internal law office 

review and use). 

vii. Discovery Rights Under 2004. 

 

Question:  Can a liquidation trust seek discovery under Rule 2004? 

 

Answer:  Yes.  If discovery is found to be core proceeding a bankruptcy court may grant 

a liquidation trust’s Rule 2004 Motion.  See e.g., In re Millennium Lab Holdings II, LLC, 

562 B.R. 614 (Bankr. D. Del. 2016) (Court's subject matter jurisdiction over the Fed. R. 
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https://advance.lexis.com/api/document/collection/cases/id/47B0-J7S0-0038-Y4XJ-00000-00?cite=285%20B.R.%20601&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/47B0-J7S0-0038-Y4XJ-00000-00?cite=285%20B.R.%20601&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/47B0-J7S0-0038-Y4XJ-00000-00?cite=285%20B.R.%20601&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/47B0-J7S0-0038-Y4XJ-00000-00?cite=285%20B.R.%20601&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/47B0-J7S0-0038-Y4XJ-00000-00?cite=285%20B.R.%20601&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5M9F-HW41-F048-Y004-00000-00?cite=562%20B.R.%20614&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5M9F-HW41-F048-Y004-00000-00?cite=562%20B.R.%20614&context=1000516


Bankr. P. 2004 Motion stemmed from the fact that it was a proceeding that "arises in" 

title 11 of the Bankruptcy Code (i.e., it was a core proceeding) because the court found 

that the Trustee demonstrated good cause warranting granting of the Trustee's Rule 2004 

Motion on behalf of the Corporate Trust). 

  



 

E. Liquidation/Litigation Trusts7 

 

  

 
7 Section prepared by Stephanie Wickouski of Locke Lord and Michelle Dreyer of Corporation Services Corporation Global 

Financial Markets. 

 

                 

                             

 

                                          

                                    

                

                                            

                                        

                 

                                            

                                       

                                          

                                              



 
                 

                               
         

 

                                           

                                        

                                           

                                     

                                          

                                     

                                      



 
                 

                               
         

 

                                            

                                             

                                           

                                             

                                                

                                 

                                          

                                        

                                             

                                            

                                  

                              



 
                 

                               
         

 

                                             

                                            

                         

                                        

                                             

                                        

          



 
                 

                

 

                                  

                

                                          

                                           

                     

                                    

              

                                     

                       

                               

                                         



 
                 

                

 

                                  

                

                                          

                                           

                     

                                    

              

                                     

                       

                               

                                         



 
                 

                           

 

                                  

                                           

                            

                                

                                            

                                       

           

                                  

                                            

                                         

        



 
                 

                  

 

                                                  

                                             

                                            

                                                

                          

                                               

                                              

                                               

                                              

                                           

                                           

                                              

                                



 
                 

                             

  

                                      

                                 

                              

                                       

                                     

              

                                              

                                          

                                      

                                        

                                     

        



 
                 

                
                             

  

                                            
                                       
                                           
                                         
                                            
                                          
                       

                                            
                                        

                                             
                                         
                                         
                                   
                       



 
                 

                               
              

  

                                       

                                      

                                             

                                     

              

                                      

                                         

                                   

                                       

                                         

                                



 
                 

                               
              

  

                                              
                                     
                                         
         

                                   
                                     
                                    
                                           

                                             
                                          
                                     
                                 
                                      


